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management controls to continue oper-
ating in interstate commerce at the 
end of the 18-month period. 

PHMSA means Pipeline and Haz-
ardous Materials Safety Administra-
tion. 

Preventable accident on the part of a 
motor carrier means an accident (1) 
that involved a commercial motor ve-
hicle, and (2) that could have been 
averted but for an act, or failure to act, 
by the motor carrier or the driver. 

Reviews. For the purposes of this 
part: 

(1) Compliance review means an on- 
site examination of motor carrier oper-
ations, such as drivers’ hours of serv-
ice, maintenance and inspection, driver 
qualification, commercial drivers li-
cense requirements, financial responsi-
bility, accidents, hazardous materials, 
and other safety and transportation 
records to determine whether a motor 
carrier meets the safety fitness stand-
ard. A compliance review may be con-
ducted in response to a request to 
change a safety rating, to investigate 
potential violations of safety regula-
tions by motor carriers, or to inves-
tigate complaints or other evidence of 
safety violations. The compliance re-
view may result in the initiation of an 
enforcement action. 

(2) Safety audit means an examination 
of a motor carrier’s operations to pro-
vide educational and technical assist-
ance on safety and the operational re-
quirements of the FMCSRs and appli-
cable HMRs and to gather critical safe-
ty data needed to make an assessment 
of the carrier’s safety performance and 
basic safety management controls. 
Safety audits do not result in safety 
ratings. 

(3) Safety management controls means 
the systems, policies programs, prac-
tices, and procedures used by a motor 
carrier to ensure compliance with ap-
plicable safety and hazardous materials 
regulations which ensure the safe 
movement of products and passengers 
through the transportation system, 
and to reduce the risk of highway acci-
dents and hazardous materials inci-
dents resulting in fatalities, injuries, 
and property damage. 

(4) Roadability review means an on- 
site examination of the intermodal 

equipment provider’s compliance with 
the applicable FMCSRs. 

Safety ratings. (1) Satisfactory safety 
rating means that a motor carrier has 
in place and functioning adequate safe-
ty management controls to meet the 
safety fitness standard prescribed in 
§ 385.5. Safety management controls are 
adequate if they are appropriate for the 
size and type of operation of the par-
ticular motor carrier. 

(2) Conditional safety rating means a 
motor carrier does not have adequate 
safety management controls in place to 
ensure compliance with the safety fit-
ness standard that could result in oc-
currences listed in § 385.5 (a) through 
(k). 

(3) Unsatisfactory safety rating means 
a motor carrier does not have adequate 
safety management controls in place to 
ensure compliance with the safety fit-
ness standard which has resulted in oc-
currences listed in § 385.5 (a) through 
(k). 

(4) Unrated carrier means that a safe-
ty rating has not been assigned to the 
motor carrier by the FMCSA. 

[53 FR 50968, Dec. 19, 1988, as amended at 56 
FR 40805, Aug. 16, 1991; 62 FR 60042, Nov. 6, 
1997; 67 FR 12779, Mar. 19, 2002; 67 FR 31983, 
May 13, 2002; 69 FR 39367, June 30, 2004; 72 FR 
36788, July 5, 2007; 73 FR 76818, Dec. 17, 2008; 
75 FR 17240, Apr. 5, 2010; 77 FR 28450, May 14, 
2012; 78 FR 58481, Sept. 24, 2013; 78 FR 60232, 
Oct. 1, 2013] 

§ 385.4 Matter incorporated by ref-
erence. 

(a) Incorporation by reference. Certain 
material is incorporated by reference 
into this part with the approval of the 
Director of the Federal Register under 
5 U.S.C. 552(a) and 1 CFR part 51. To en-
force any edition other than that speci-
fied in this section, FMCSA must pub-
lish notice of change in the FEDERAL 
REGISTER and the material must be 
available to the public. All approved 
material is available for inspection at 
Federal Motor Carrier Safety Adminis-
tration, Office of Enforcement and 
Compliance (MC–EC), 1200 New Jersey 
Ave. SE., Washington, DC 20590–0001; 
Attention: Chief, Compliance Division 
at 202–366–1812, and is available from 
the sources listed below. It is also 
available for inspection at the National 
Archives and Records Administration 

VerDate Sep<11>2014 11:04 Jan 22, 2015 Jkt 232223 PO 00000 Frm 00260 Fmt 8010 Sfmt 8010 Q:\49\49V5.TXT 31



251 

Federal Motor Carrier Safety Administration, DOT § 385.7 

(NARA). For information on the avail-
ability of this material at NARA, call 
202–741–6030 or go to http:// 
www.archives.gov/federallregister/ 
codeloflfederallregulations/ 
ibrllocations.html. 

(b) Commercial Vehicle Safety Alli-
ance, 6303 Ivy Lane, Suite 310, Green-
belt, Maryland 20770–6319. Phone num-
ber (301) 830–6143. 

(1) ‘‘North American Standard Out- 
of-Service Criteria and Level VI In-
spection Procedures and Out-of-Service 
Criteria for Commercial Highway Vehi-
cles Transporting Transuranics and 
Highway Route Controlled Quantities 
of Radioactive Materials as defined in 
49 CFR Part 173.403,’’ April 1, 2014; in-
corporation by reference approved for 
§ 385.415(b). 

(2) [Reserved] 

[77 FR 59825, Oct. 1, 2012, as amended at 78 FR 
56620, Sept. 13, 2013; 78 FR 58481, Sept. 24, 
2013; 79 FR 27768, May 15, 2014] 

§ 385.5 Safety fitness standard. 

The satisfactory safety rating is 
based on the degree of compliance with 
the safety fitness standard for motor 
carriers. For intrastate motor carriers 
subject to the hazardous materials 
safety permit requirements of subpart 
E of this part, the motor carrier must 
meet the equivalent State require-
ments. To meet the safety fitness 
standard, the motor carrier must dem-
onstrate it has adequate safety man-
agement controls in place, which func-
tion effectively to ensure acceptable 
compliance with applicable safety re-
quirements to reduce the risk associ-
ated with: 

(a) Commercial driver’s license 
standard violations (part 383 of this 
chapter), 

(b) Inadequate levels of financial re-
sponsibility (part 387 of this chapter), 

(c) The use of unqualified drivers 
(part 391 of this chapter), 

(d) Improper use and driving of motor 
vehicles (part 392 of this chapter), 

(e) Unsafe vehicles operating on the 
highways (part 393 of this chapter), 

(f) Failure to maintain accident reg-
isters and copies of accident reports 
(part 390 of this chapter), 

(g) The use of fatigued drivers (part 
395 of this chapter), 

(h) Inadequate inspection, repair, and 
maintenance of vehicles (part 396 of 
this chapter), 

(i) Transportation of hazardous mate-
rials, driving and parking rule viola-
tions (part 397 of this chapter), 

(j) Violation of hazardous materials 
regulations (parts 170–177 of this title), 
and 

(k) Motor vehicle accidents and haz-
ardous materials incidents. 

[77 FR 28454, May 14, 2012] 

§ 385.7 Factors to be considered in de-
termining a safety rating. 

The factors to be considered in deter-
mining the safety fitness and assigning 
a safety rating include information 
from safety reviews, compliance re-
views and any other data. The factors 
may include all or some of the fol-
lowing: 

(a) Adequacy of safety management 
controls. The adequacy of controls may 
be questioned if their degree of for-
malization, automation, etc., is found 
to be substantially below the norm for 
similar carriers. Violations, accidents 
or incidents substantially above the 
norm for similar carriers will be strong 
evidence that management controls 
are either inadequate or not func-
tioning properly. 

(b) Frequency and severity of regu-
latory violations. 

(c) Frequency and severity of driver/ 
vehicle regulatory violations identified 
during roadside inspections of motor 
carrier operations in commerce and, if 
the motor carrier operates in the 
United States, of operations in Canada 
and Mexico. 

(d) Number and frequency of out-of- 
service driver/vehicle violations of 
motor carrier operations in commerce 
and, if the motor carrier operates in 
the United States, of operations in 
Canada and Mexico. 

(e) Increase or decrease in similar 
types of regulatory violations discov-
ered during safety or compliance re-
views. 

(f) For motor carrier operations in 
commerce and (if the motor carrier op-
erates in the United States) in Canada 
and Mexico: Frequency of accidents; 
hazardous materials incidents; acci-
dent rate per million miles; indicators 
of preventable accidents; and whether 
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